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the Commission of a magnetic tape or
diskette, or by direct transmission.

[41 FR 44699, Oct. 12, 1976, as amended at 58
FR 14659, Mar. 18, 1993; 59 FR 5945, Feb. 9,
1994; 73 FR 32227, June 5, 2008]

§202.8 Small entity compliance guides.

The following small entity compli-
ance guides are available to the public
from the Commission’s Publications
Room and regional offices:

(a) Q@ & A: Small Business and the
SEC.1

(b) The Work of the SEC.1

(¢c) Broker-Dealer Registration Package.

(d) Investment Adviser Registration
Package.

(e) Investment Company Registration
Package.

(f) Examination Information for Broker-
Dealers, Transfer Agents, Investment Ad-
visers and Investment Companies.

[62 FR 4105, Jan. 28, 1997]

§202.9 Small entity enforcement pen-
alty reduction policy.

The Commission’s policy with re-
spect to whether to reduce or assess
civil money penalties against a small
entity is:

(a) The Commission will consider on
a case-by-case basis whether to reduce
or not assess civil money penalties
against a small entity. In determining
whether to reduce or not assess pen-
alties against a specific small entity,
the following considerations will apply:

(1) Except as provided in paragraph
(a)(3) of this section, penalty reduction
will not be available for any small en-
tity if:

(i) The small entity was subject pre-
viously to an enforcement action;

(ii) Any of the small entity’s viola-
tions involved willful or criminal con-
duct; or

(iii) The small entity did not make a
good faith effort to comply with the
law.

(2) In considering whether the Com-
mission will reduce or refrain from as-
sessing a civil money penalty, the
Commission may consider:

(i) The egregiousness of the viola-
tions;

1These items are also available on the Se-

curities and Exchange Commission Web site
on the Internet, http:/www.sec.gov.

17 CFR Ch. Il (4-1-15 Edition)

(ii) The isolated or repeated nature of
the violations;

(iii) The violator’s state of mind
when committing the violations;

(iv) The violator’s history (if any) of
legal or regulatory violations;

(v) The extent to which the violator
cooperated during the investigation;

(vi) Whether the violator has engaged
in subsequent remedial efforts to miti-
gate the effects of the violation and to
prevent future violations;

(vii) The degree to which a penalty
will deter the violator or others from
committing future violations; and

(viii) Any other relevant fact.

(3) The Commission also may con-
sider whether to reduce or not assess a
civil money penalty against a small en-
tity, including a small entity otherwise
excluded from this policy under para-
graphs (a)(1) (i)-(iii) of this section, if
the small entity can demonstrate to
the Commission’s satisfaction that it is
financially unable to pay the penalty,
immediately or over a reasonable pe-
riod of time, in whole or in part.

(4) For purposes of this policy, an en-
tity qualifies as ‘‘small”’ if it is a small
business or small organization as de-
fined by Commission rules adopted for
the purpose of compliance with the
Regulatory Flexibility Act.l An entity
not included in these definitions will
be considered ‘‘small’”’ for purposes of
this policy if it meets the total asset

1Pursuant to the Reg. Flex. Act, 5 U.S.C.

§601(3), the Commission has adopted appro-
priate definitions of ‘‘small business’ for
purposes of the Reg. Flex. Act. See 17 CFR
270.0-10, 275.0-7, 240.0-10, 230.157, and 260.0-7.
The Commission recently proposed amend-
ments to certain of these definitions. Defini-
tions of ‘‘Small Business’ or ‘“‘Small Organiza-
tion”” Under the Investment Company Act of
1940, the Investment Advisers Act of 1940, the
Securities Exchange Act of 1934, and the Securi-
ties Act of 1933, Securities Act Rel. No. 7383,
62 FR 4106 (Jan. 28, 1997). The Commission ex-
tended the comment period for the proposed
amendments to April 30, 1997, 62 FR 13356
(Mar. 20, 1997). Based on an analysis of the
language and legislative history of the Reg.
Flex. Act, Congress does not appear to have
intended that Act to apply to natural per-
sons (as opposed to individual proprietor-
ships) or to foreign entities. The Commission
understands that staff at the Small Business
Administration have taken the same posi-
tion.
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